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Fact Sheet: Incorporating your group in
NSW
Purpose and background

This guidance letter and the templates that accompany it have been written to assist groups of
volunteers in NSW involved in programs coordinated or supported by Community Refugee
Sponsorship Australia (CRSA) who would like to, or are required to, form a legal entity to pursue their
work.

This information was prepared by lawyers providing pro bono support to CRSA in September 2022. It
is only relevant to you if you represent a group located in New South Wales seeking to form an
incorporated association registered with NSW Fair Trading (Incorporated Association). This
information is provided as general information only and should not be taken as legal advice to you or
your group. You should seek independent legal advice if you intend to register an Incorporated
Association or require specific assistance in doing so.

This letter contains information to assist such groups with decisions relating to becoming an
Incorporated Association in New South Wales, including a high-level overview of the process.

This letter includes the following annexures:

● Annexure A, which sets out the detailed steps required in order to incorporate, operate and
eventually voluntarily cancel (if desired) an Incorporated Association;

● Annexure B, which contains a template constitution that your Incorporated Association may
wish to adopt, instead of using the model rules as provided under NSW legislation; and

● Annexure C, which is a template agreement to register as an association.

Why incorporate?

Incorporation gives a not-for-profit (NFP) group its own legal identity, making it a separate legal
entity from its members. An Incorporated Association (and other types of legal entities) can enter
contracts in its own name, sign a lease, open a bank account, employ people, and sue and be sued.
This protects individual members of the Incorporated Association from personal liability in relation to
the actions of the Incorporated Association (except in limited circumstances).

Useful Links
● Justice Connect's guidance on incorporating can be found here.
● NSW Fair Trading's guidance on incorporating as an Incorporated Association can be found here.
● For more details regarding the process for incorporating an Incorporated Association, see Justice

Connect's guide here.
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https://content.nfplaw.org.au/wp-content/uploads/2022/03/Incorporating-as-an-incorporated-association-in-NSW.pdf
https://www.fairtrading.nsw.gov.au/associations-and-co-operatives/associations/about-associations
https://www.nfplaw.org.au/free-resources/how-to-set-up-your-organisation/setting-up-incorporated-structure
http://www.refugeesponsorship.org.au/
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Why an incorporated association?

An Incorporated Association is a type of legal entity specifically created for use by smaller-scale
not-for-profit groups and organisations. Another legal entity structure that is commonly used by NFP
groups is a company limited by guarantee. The key benefit to being a company limited by guarantee
instead of an Incorporated Association is that the entity can operate in multiple states and territories.
Given that your group will only operate in New South Wales, an Incorporated Association may be the
most appropriate structure. Incorporated Associations are simpler and cheaper to administer
compared to a company limited by guarantee, with registration fees between $144 and $186 (as of
September 2022). The likely scale of operations of your group are also potentially more suited to an
Incorporated Association. There are, however, numerous considerations when choosing your group's
legal structure, and we suggest you seek independent legal advice if you intend to register your
group as a legal entity.

For further guidance on choosing a legal structure, see Justice Connect's guide here.

How to become an Incorporated Association

To be eligible to become an Incorporated Association, you must have at least 5 members.
Incorporated Associations must also have a committee (which can also be called a 'board'). A
committee must have at least three members who are elected or appointed to hold office according
to the Incorporated Association's constitution. See Annexure A, Schedule 1 for further details on the
committee and committee members.

The following steps are required to incorporate:

1. Choose a Name: Choose a name that is not identical or similar to any already registered with
ASIC. Click here to search your proposed name on the ASIC Register. Your association name must
end with the word 'Incorporated' or 'Inc.' or 'Inc'.

2. Create a constitution: Your association must have a written set of rules, also known as a
constitution, which must include the details required by the Associations Incorporation Act
2009 (NSW) (Schedule 1). You can either use the 'model constitution', which is a set of template
rules outlined in the NSW legislation (refer Schedule 3 of the Associations Incorporation
Regulation 2022 here), or create your own rules. A set of template rules that you can use are
attached as Annexure B to this letter. These were developed by pro bono lawyers for groups
working with CRSA and should be tailored to your group, where indicated.

3. Authorise an application for registration of the incorporated association: In the case of 5 or
more individuals proposing to register a new association, they are each required to authorise the
first public officer to apply for registration of the association on behalf of the members and the
association.

4. Lodge an application to incorporate: The association's first public officer must lodge with Fair
Trading NSW an application for registration of an incorporated association together with the set
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https://content.nfplaw.org.au/wp-content/uploads/2022/03/NSW-Which-incorporated-legal-structure-should-we-choose.pdf
https://connectonline.asic.gov.au/RegistrySearch/faces/landing/SearchRegisters.jspx?_adf.ctrl-state=112lthplph_4
https://www.fairtrading.nsw.gov.au/associations-and-co-operatives/associations/starting-an-association/model-constitution
https://legislation.nsw.gov.au/view/html/inforce/current/sl-2022-0522
http://www.refugeesponsorship.org.au/
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fee. When doing so, you must provide the proposed name of the association, a statement of the
association's objects, a copy of the proposed constitution and details of the first public officer.
The application can be lodged by email, mail or in person. Once your application is accepted, you
will receive a certificate of incorporation.

5. Apply for ABN: Your association may need to apply for an ABN for tax purposes and/or for the
purpose of setting up a bank account.

For more detailed information regarding the incorporation steps, please refer to Annexure A.

You may also wish to consider the following resources:
● To search for registered incorporated association names, go to ASIC Connect.
● To find out more about creating group rules, or to access model rules, see NSW Fair Trading's

guide to Incorporated Association rules.
● To find out more about holding meetings (including AGMs) as an Incorporated Association, see

NSW Fair Trading's guide to meetings.

Post-incorporation

Once you have incorporated your Incorporated Association, there are some additional actions you
may wish to consider, including:
● whether to purchase insurance;
● opening a bank account; and
● considering the laws relating to fundraising.

You should also ensure that your group complies with its ongoing legal obligations as an Incorporated
Association.

See Fair Trading NSW's guide to running an incorporated association here.

Purchasing insurance

Please refer to the ‘Insurance and Risk Management for Mentor Groups’ Fact Sheet.

Opening a bank account

If you wish to open a bank account for your group, you should not do so under the name/s of any
individual members of your group. To open a bank account for the Incorporated Association, you
should wait until your group is registered as an Incorporated Association, and then apply for a bank
account in the legal entity name of your Incorporated Association.

You can access the Commonwealth Bank's NFP Toolkit for further guidance here.

Fundraising

Your incorporated association may wish to fundraise by collecting money or other items. Charitable
fundraising is a regulated activity and includes activities such as:
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https://asicconnect.asic.gov.au/public/;jsessionid=KOU_k3eCo7NY6mEvA_Lgri_CRTeIGDbpCiItoGHHSJgjOQQs37y3!1604580054?_afrLoop=4499360149969090&_afrWindowMode=0&_afrWindowId=null&_adf.ctrl-state=nuf1ss3r8_1
https://www.fairtrading.nsw.gov.au/associations-and-co-operatives/associations/starting-an-association/about-the-constitution
https://www.fairtrading.nsw.gov.au/associations-and-co-operatives/associations/running-an-association/meetings
https://www.fairtrading.nsw.gov.au/associations-and-co-operatives/associations/running-an-association
https://www.commbank.com.au/business/industries/not-for-profit.html
http://www.refugeesponsorship.org.au/
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● requesting donations to help the sponsored family;
● selling merchandise/memberships where some or all profits go towards helping the

sponsored family; or
● holding events to raise money for the sponsored family.

Before fundraising, it is important that you consider the relevant laws relating to fundraising, which
differ across states and territories. In NSW, organisations conducting fundraising activities must have
an ‘authority to fundraise’ from NSW Fair Trading, unless they are exempt.

Your group will be exempt from registering as a 'fundraiser' if:
● it raises funds of $15,000 or less in a financial year;
● it is not paid for conducting the fundraising; and
● only unpaid volunteers are used to conduct the fundraising.

Useful links:
● For detailed guidance, see NSW Fair Trading's rules for fundraising and the Charitable Fundraising

Guidelines.
● For guidance on the process for registering as a 'fundraiser', see Justice Connect's Guide to

Fundraising (NSW).

Attachments

Annexure A - Incorporation Steps

Annexure B - Template Constitution

Annexure C - Agreement to Register Association
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https://www.fairtrading.nsw.gov.au/charitable-fundraising/rules-for-fundraising
https://www.fairtrading.nsw.gov.au/__data/assets/pdf_file/0004/992011/charitable-fundraising-guidelines.pdf
https://www.fairtrading.nsw.gov.au/__data/assets/pdf_file/0004/992011/charitable-fundraising-guidelines.pdf
https://content.nfplaw.org.au/wp-content/uploads/2022/03/Guide-to-Fundraising-NSW.pdf
https://content.nfplaw.org.au/wp-content/uploads/2022/03/Guide-to-Fundraising-NSW.pdf
http://www.refugeesponsorship.org.au/

